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Environments, Version 1.51 (NRDAM/ 
GLE). 

(b) Type B procedures require more 
extensive field observation than the 
type A procedures. Subpart E describes 
the type B procedures. 

[61 FR 20610, May 7, 1996, as amended at 62 
FR 60459, Nov. 10, 1997; 65 FR 6014, Feb. 8, 
2000] 

§ 11.34 When may the authorized offi-
cial use a type A procedure? 

The authorized official may use a 
type A procedure only if: 

(a) The released substance entered an 
area covered by the NRDAM/CME or 
NRDAM/GLE. Section 3.4, Volume III 
of the NRDAM/CME technical docu-
ment (incorporated by reference, see 
§ 11.18) identifies the areas that the 
NRDAM/CME covers. Section 6.2, Vol-
ume III of the NRDAM/GLE technical 
document (incorporated by reference, 
see § 11.18) describes the areas that the 
NRDAM/GLE covers; 

(b) The NRDAM/CME or NRDAM/GLE 
cover the released substance. Table 7.1, 
Volume I of the NRDAM/CME technical 
document lists the substances that the 
NRDAM/CME covers. Table 7.1, Volume 
I of the NRDAM/GLE technical docu-
ment lists the substances that the 
NRDAM/GLE covers; 

(c) The released substance entered 
water at or near the surface; 

(d) At the time of the release, winds 
did not vary spatially over the area af-
fected by the release in a way that 
would significantly affect the level or 
extent of injuries; 

(e) The authorized official is not 
aware of any reliable evidence that, for 
species that are likely to represent a 
significant portion of the claim, the 
species biomass is significantly lower 
than the species biomass assigned by 
the NRDAM/CME or the NRDAM/GLE 
Tables IV.2.1 through IV.2.115 and 
IV.5.1 through IV.5.77, Volume III of 
the NRDAM/CME technical document 
list the species biomasses in the 
NRDAM/CME. Tables III.3.17 through 
III.3.27 and III.3.40 through III.3.50, Vol-
ume III of the NRDAM/GLE technical 
document list the species biomasses in 
the NRDAM/GLE ; and 

(f) Subsurface currents either: are 
not expected to significantly affect the 
level or extent of injuries; or are rea-

sonably uniform with depth over the 
water column in the area affected by 
the release. 

[61 FR 20610, May 7, 1996] 

§ 11.35 How does the authorized offi-
cial decide whether to use type A or 
type B procedures? 

(a) If the authorized official deter-
mines under § 11.34 that a type A proce-
dure is available, the authorized offi-
cial must then decide whether to use 
that procedure or use type B proce-
dures. The authorized official must 
make this decision by weighing the dif-
ficulty of collecting site-specific data 
against the suitability of the averaged 
data and simplifying assumptions in 
the type A procedure for the release 
being assessed. The authorized official 
may use type B procedures if they can 
be performed at a reasonable cost and 
if the increase in accuracy provided by 
those procedures outweighs the in-
crease in assessment costs. Section 1, 
Volume I of the NRDAM/CME technical 
document (incorporated by reference, 
see § 11.18) lists the simplifying assump-
tions made in the NRDAM/CME. Vol-
umes III through IV of the NRDAM/ 
CME technical document list the data 
in the NRDAM/CME. Section 1, Volume 
I of the NRDAM/GLE technical docu-
ment (incorporated by reference, see 
§ 11.18) lists the simplifying assump-
tions made in the NRDAM/GLE. Vol-
ume III of the NRDAM/GLE technical 
document lists the data in the NRDAM/ 
GLE. 

(b) The authorized official must use 
type B procedures rather than a type A 
procedure whenever a potentially re-
sponsible party: 

(1) Submits a written request for use 
of type B procedures along with docu-
mentation of the reasons supporting 
the request; and 

(2) Advances all reasonable costs of 
using type B procedures within a time 
frame acceptable to the authorized of-
ficial. 

(c) If there is no available type A pro-
cedure, the authorized official must use 
type B procedures to calculate all dam-
ages. 

(d) Except as provided in paragraph 
(b) of this section, the authorized offi-
cial may change the type of procedure 
used in light of comments received on 

VerDate Nov<24>2008 14:53 Nov 09, 2009 Jkt 217184 PO 00000 Frm 00246 Fmt 8010 Sfmt 8010 Y:\SGML\217184.XXX 217184er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



237 

Office of the Secretary, Interior § 11.36 

the Assessment Plan. [See § 11.32(e)(2) 
to determine if the authorized official 
must provide for additional public re-
view.] However, if the authorized offi-
cial decides to use type B procedures in 
lieu of a type A procedure, and cannot 
confirm exposure under § 11.37, the au-
thorized official may not then use a 
type A procedure. 

[61 FR 20610, May 7, 1996] 

§ 11.36 May the authorized official use 
both type A and type B procedures 
for the same release? 

(a) The authorized official may use 
both a type A procedure and type B 
procedures for the same release if: 

(1) The type B procedures are cost-ef-
fective and can be performed at a rea-
sonable cost; 

(2) There is no double recovery; and 
(3) The type B procedures are used 

only to determine damages for injuries 
or compensable values that do not fall 
into the categories addressed by the 
type A procedure. [Sections 11.14(v) and 
11.62 define ‘‘injury.’’ Section 11.83(c)(1) 
defines ‘‘compensable value.’’] 

(b) The type A procedures address the 
following categories of injury and com-
pensable value: 

(1) Direct mortality of species cov-
ered by the NRDAM/CME or NRDAM/ 
GLE resulting from short-term expo-
sure to the released substance. Volume 
IV of the NRDAM/CME technical docu-
ment (incorporated by reference, see 
§ 11.18) lists the species that the 
NRDAM/CME covers. Section 3, Vol-
ume III of the NRDAM/GLE technical 
document (incorporated by reference, 
see § 11.18) lists the species that the 
NRDAM/GLE covers; 

(2) Direct loss of production of spe-
cies covered by the NRDAM/CME or 
NRDAM/GLE resulting from short- 
term exposure to the released sub-
stance; 

(3) Indirect mortality of species cov-
ered by the NRDAM/CME or NRDAM/ 
GLE resulting from disruption of the 
food web by direct mortality or direct 
loss of production; 

(4) Indirect loss of production of spe-
cies covered by the NRDAM/CME or 
NRDAM/GLE resulting from disruption 
of the food web by direct mortality or 
direct loss of production; 

(5) Lost assimilative capacity of 
water column and sediments; 

(6) Lost economic rent for lost com-
mercial harvests resulting from any 
closures specified by the authorized of-
ficial and/or from population losses; 

(7) Lost recreational harvests result-
ing from any closures specified by the 
authorized official and/or from popu-
lation losses; 

(8) For the type A procedure for 
coastal and marine environments, lost 
wildlife viewing, resulting from popu-
lation losses, by residents of the States 
bordering the provinces in which the 
population losses occurred. [A province 
is one of the geographic areas delin-
eated in Table 6.1, Volume I of the 
NRDAM/CME technical document.] For 
the type A procedure for Great Lakes 
environments, lost wildlife viewing, re-
sulting from population losses, by resi-
dents of local areas bordering the prov-
inces in which the population losses oc-
curred. [A province is one of the geo-
graphic areas delineated in Table 8.1, 
Volume I of the NRDAM/GLE technical 
document.]; 

(9) Lost beach visitation due to clo-
sure; and 

(10) For the type A procedure for 
Great Lakes environments, lost boat-
ing due to closure. 

(c) If the authorized official uses both 
type A and type B procedures, he or she 
must explain in the Assessment Plan 
how he or she intends to prevent dou-
ble recovery. 

(d) When the authorized official uses 
type B procedures for injuries not ad-
dressed in a type A procedure, he or she 
must follow all of subpart E (which 
contains standards for determining and 
quantifying injury as well as deter-
mining damages), § 11.31(c) (which ad-
dresses content of the Assessment 
Plan), and § 11.37 (which addresses con-
firmation of exposure). When the au-
thorized official uses type B procedures 
for compensable values that are not in-
cluded in a type A procedure but that 
result from injuries that are addressed 
in the type A procedure, he or she need 
not follow all of subpart E, § 11.31(c), 
and § 11.37. Instead, the authorized offi-
cial may rely on the injury predictions 
of the type A procedure and simply use 
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